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STATEMENT OF QUESTIONS PRESENTED 


Did the Court err in not dismissing the fourth count 
of the indictment in view of the fact that the money 
was given after the aj had already performed 
his official act ne element of a corrupt bargain 
was either absent unprovable? 


Was not the defendant deprived of fair trial in re- 
gard to the fifth count of the indictment by the in- 
correct statement of the date c the alleged offense 
in the indictment coupled with the Government's wilful 
failure to Supply the correct information? 


Did the Court's erroneous view > wi constituted 
bribery as to the fourth count ac o unfairly deprive 
the appellant of h al } other counts, 
tha } ; ۲ akir unlawful 


The defendan 7 . Douglass was charaed 
in a nine count in receiving 


various amounts of money in return for being 


influenced in the performance of hi duties, 


to wit, permitting certaiı federal pri 1 confined 


at the Woodward FCTC to be absent Woodward 
at certain times when their presence therein w 


required by the rules and regulations 


States Bureau of Prisons U.S. Ls 


The first 


receiving $10.00 on 

count charged Mr. 
1975. The third count Charged Mr. 

with receivinc $25.00 on February 


r. Douglass 


receiving in and around February 1975. 


seventh count charged M Douglass with receiving 


$10.00 in and around Febr: y 1975. The hth count 


á 


[3 Mr 


- Douglass with receiving $10.00 in and around 


t charged Mr. Douglass with 


receiving $5.00 on February 27, 1975. 


The case came on for trial before the 


Honorarle Whitman Knapp and a jury on December 2, 1975. 


The trial continued on December 3rd and 4th and on 
December 5th when the defendant was found guilty on 


the 4th and 5th counts of the indictment. 


On January 20, 1976, Mr. Douglass was 
sentenced to a 2 year jail term. It is from that 


judgment that this appeal is taken. 


STATEMENT OF FACTS 
Mr. Matthew Walsh testified that he 
employed by the United States Justice 
Bureau of Prison as associate 
Treatment Centers in New York City - The function 
of this Halfway House program is to enable people who 
are nearing completion of their senterces to more 
y make the transition from the closed confines of 
n inStitution to the c mplete freedom of the streets 
(26). Prisoners may be transferred from an institution 
to a treatment center and while spe ing their last 


months there, be encouraged and helped to go out, 


k, become reintegrated into the community and w 


family again, start employment, and yet stil 
the supervision of the Federal Bureau of 
There are requirements about residents 
Or spending a certain number of hours at the H 


House itself and they would depend on the Specific 


unit and the individual (27). 


Mr. Walsh knew Mr. Douglass, the appellant, 
employee of tie Federal Bureau of Prisons who was 
working at Woodward FCTC as a correction counselor and 
as such from November 1974 until 
8). Mr. Walsh also identified a 


Twomey as the guard who worked the 


(3) 


morning watch at the Woodward (28). 


Mr. Douglass was the regular officer on the 
evening watch, 1 o midnight (29). Mr. Twomey 


worked the morning watch, midnight to 8 A.M. (29). 


then identified Government's Exhibit 


"1" as the Rules ` *igulations given to the residents 
upon admission to the y (29) M Walsh then 
identified Government Exhibit i an acknowledgment 


of a receipt of the rules a: regulations by Michael J. 


(31-32) and Government Exhibit as an acknow- 
Jedgment of a receipt of the rules and regulations by 


Peter La Froscia (32). Both were residents of the 


facility (32). 


The witness explained that when eople are 
first admitted to the facility, they come through the 
Unit, and after a period zime, depending on 

their adjustment, whether they are working, whether 
they are able and in a be 'r position to take care O 


mselves, they move to one of the other units (33). 


As there are some differences in unit programs, there 


ıs some lightening or amendment to the rules (34). Mr. 


opinion was th: ۱ ti 3 > facility would 


be expected in the ordinary conduct of their duty to be 


aware of these regulations (34). Over objection Govern- 


1, 2 and 3 were received into evidence (36). 


The rules would require an inmate of the Community 


Treatment Centers to be in the Center generally a 
minimum of six hours during the week and that rule 


would apply to the Woodward 


Government Exhibit "4" was a request for 
weekend pass by Michaei Hardy, a former resident of 
the facility } A weekend pa 
a resident for permission to Go somewhere for the week- 
' 


id (42). A Douglass's initials appeared on Govern- 


nt "4" 
Mt 


'rnment Ex was a weekend 
equest Peter La >) a former resid 
+} 


3 a 
le Len 


ppeared 


Government Exhibit consisted 


Sign-in - sian-out sheet for Peter 


this 1 ontalned Mr. 


Government Exhibit "6" 
>” sıgn-out sheet for hael Hardy (4 


contained Mr. Do 1 ¿ ınitials (49 


Mr. Walsh testified that 
a conversation with ar 


Brooklyn named Aieilo 


Hardy, an inmate at the Woodward, was cooper n 


11 


4 


with 


the People in a court case (50). Walsh discussed the 


information received with his ass 


31); Also Hardy's official file at the Woodward con- 


tained information concerning this cooperation with 


Government (52). 


In addition 


was a log book mé 


Hardy's name was noted il ıe log 


book concern 
absence “ON > center (5 "he log book wa 
t portions as Government Exhi 


On approximately February 


worked the morning shif instead 


Cross-examination brought 
having a job would necessitate 
hours within his unit e 

mean that he didn't rep: 


or having two 


s time at th facil ' (67) or having 


correction officer's Judgment, mean different regul 


4 ۸ 1 


4 4 


tions û him 8 8 Douglass 
liscretion within the regulations 


hours lat a resident 


limits to grant 


۱6016۵1 problem might, depending on the case worker- 


The Woodward staff consisted of 


watch, midnight to 8 A. 


present 


from 8 


who signed 
be Twomey 


bout 
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La Froscia stated he received a copy of 
Exhibit "I" the rules and regulations at the 
118,119), He knew the rule was that he was 
to be at the Woodward for at least si; 
or some time during the day (119). ie al: identified 
Exhbiit "3" as his signed receipt for the rules (120). 
He identified Exhibi 5" as a form that is signed whe 
you get your weekend 
Douglass's initials 
Exhibit "7" as his sign-in - sign-out sheet which also 


contained his signature (121) and Douglass's 


La Froscia tated that Doug] 
House when he was <here 


know any John or Jack Twomey 


Some time after the New Year's holiday, 
January 1975, the witness testified that h 
versation with Mr. 
Only he and Douglass were p 
Douglass that he was having a hard time getting 
trom the Halfway House and he wanted to know if 


was anything that could be done, and the witness 


upon put an envelope containing money on 


با 


Douglass said "Well, we will see what we can do" and 


La Froscia left. He saw Douglass pick up the envelop: 


which contained $50.00 (124) but he didn't see hin 


remove arything (137). 


The next night the witness had another con- 


versation alone with Douglass when he came in and 


Signed the book, as he put down his in-time, Douglass 


told him that he could sign out at the same time. He 


did, Douglass initialed it and the witness went home 


à ۹ > ; 
Prior to i e the witn: 


in ane stay dast six hours before he could 
out (12! and he had left when no one was there, 


no one initialed it althoud it was usually initialed by 


Douglass before his return (126). 


sign out at the > me and then 
Thereafter he would only s ' overnight 


ir. Douglass wasn't on, m ybe once or 


Douglass money 


y5 


was no 


next week he also came Signed in and out 


>pellant $10.00 2 > gave appellant mon 


11 


he was 


approximately 6 P.M. 


witness had a conversation with Michael: Hardy. He 


knew Hardy from Danbu Y. The conversation was by 


telephone (130). 


On cross-examination the witness also admitted 
that in February, 1971 he was convicted of possession 
of a weapon (131). On February 9, 1972 the witness 
admitted that he bouaht a c at turned out 
stolen (134). 

250 pounds of it 

under oath in an attempt to get himself off 

In this case he admitted maklig a deal with the Govern- 

ment whereby he got a misdemeanor plea in exchange for 
nopes that the result of 


won't be sent to jail 


La Frostia > ve Saw the guard who was on 
duty on the morning shi t (140), even when he Signed 
at 3:40 A.M. (143) . On January 13, 1975 the witness 

elved an extension of his curfew kecause he was 
two jobs (144). When he Started his 
practice to come back to the hotel 
Sign out again and go to his second job (145). 
worked the second job unti 2 A.M: (145), 
go back to the 


Um? > 
T wOme y 


Over defense objections (151-153) the prosecutor 


(12) 


asked the witness about his January 20, 1975 telephone 


conversation with Michael Hardy (152). He replied that 
Hardy called him and proceeded to tell him how bad 
things were for him and how hard it was for him to get 
into a Halfway House and get a job and he asked if 
anything can be done at the Halfway House that he might 
be able to get out of it. La Froscia at first told him 
no (153), that he couldn help, but when Hardy kept 
persisting La Froscia told him what he had done and 
told him that he had to give Mr. Douglass at least 


$50.00 when he got there 


On re-cross La Froscia admitted Saying in the 
course of the conversation that he didn't think Douglass 
would go for it and also that he didn't know how 
Hardy would get with it and then that he finally said 


that he gave this guy $50.00 (155). 


JO ın his hand and shook hands 


re-direct the witness remembe 


conversation he told Hardy something about a 


1 


tne money in an envelope (159). 


d 


gave Douglass the money in his hand (160). 


Michael J. Hardy testified that his 
conviction was on May 20, 1964, in Brooklyn, for armed 
obbery (174,175). He was sentenced to 2% to 5 years, 
2 f 


suspended, as he had a case pending in another state 


(13) 


(175). His next conviction was on February 15, 1965 


in Jersey City for armed robbery = 176). He 
received a ive year sentence and served two (1726). 
His next conviction w A Southern 
District of New York for conspiracy to organize vehicle 
theft and he received a five year sentence and served 
three (177). Then the witness recalled a previous 
conviction for count: siting and murde n April 1968 
in Mexico for which he received a five year sentence 
Also in 1973 h as convicted of armed robbery 
New York County (179) and in September 1974 he was 
convicted in Brooklyn for a: med robbery and kidnap 


CEPIS 


testifi 


as 41m t the people involved 


ıim in the car ring d a double murder in Brooklyn 


D 


At that time he was in Danbury Federal Priso 


On Decembe 
to the Clark Apartme EE FF 
Woodward (1 Hardy ident 
the officer on the 12 
rules and regulations o 


a number the 


(184-186 


On January 17, 1975 Hardy had a meeting 
at the office of the First beputy Commissioner's Special 
Forces (187-188). Present were members of the New York 
City Police Department and the Federal Bureau of 
Investigation. The result of this meeting was an 
investigation into the goings-on at the Woodwaru Hotel 


(188). 


1975 Hardy 

:lephone conversation with Peter 
La Froscia. The conversation was recorded by the agents 
present (189). Over objection Hardy testified as to 
this conversation (190). Hardy testified that he 
asked La Froscia if he could Speak to the appellant 
and put the fix i C him and that he would be willina 
to pay for it. La sc Said he would try but he 
didn't know if he could do it 190). Thereupon the Court 
requested that the tape be played a 


s the best eviden: 


(191). 


the tape, Exhibit 


"14" and its transcr x} ] 4-A (192-193) and the 


tape over objection (191) was admitted (195) and played 


for the jury (199). Hardy stated that by the word 
"program" he meant ayıngqg off so he wouldn't have to 


come in (200). 


1975 Hardy was again at 
y 


(15) 


the Special Force office with the various officers 


and agents (200) 


Kel transmitter and a 


then went to the 


Douglass in Douglass 


Douglass 
money and then Hardy 


the program, that he 


show up, that he had 


him to 


was no such thing as 
anymore, 
tough man. 


asked him what he 


way to travel and Doug 


(204) he could. Doug] 


not taking the money t 


the money back into hi 


the officers (205). H 


as that 


cript (206) and over o 


and played to the 


On 


Special Forces 


and he 


Woodward 


's office 


stated that 
didn 
spoken to others 
speak to Douglass 
n 
that his new boss, Mr. 


While 


needed 


ass 
here was a 
S 
ardy 


recorded conversation 


bjection 


consented to be wired with a 


NAGRA tape recorder (201). He 


and had 


a conversation with 


(202). 


if Hardy had the rent 


he wanted to get into 


+ 
t 


want to be obligated to 


and 


they all told 


(203); Douglass said there 


ot coming in, that he can't give 


Walsh, 


this conversation taking 


was 


$50.00 in his hand. Douglass 


and Hardy said he had a long 


lass said he would do everything 


ass then remarked that if he was 


reason and Hardy 


pocket and later returned 


then identified Exhibit 


and "8-A" as the trans- 


it was admitted (207) 


was agaln at the 


(209), again he was wired and 


(16) 


again went to the Woodward t alk alone with Douglass 
210,212]: The witness recalled that Douglass told 


him that he owed rent money and Hardy said he would 


pay Twomey. Hardey then stated that showing up at the 


Halfway House was becoming à hassle, that he had a long 
way to travel and he wanted to pay him so he wouldn 


have to show up to Spend the night there 13). Hardy 


identified Exhibit "9" and "9-A" as' the recorded 
tape and transcript of this conversation (214,215) 


and the tape was played (217). 


At this point it was Stipulated that i 
Walsh was recalled he would testify that 
Douglass's responsibilities was th 
residents for their 


Woodward (217). 


During the course of the Pebruary 
conversation Hardy again took money out and of 
to Douglass, | uglass 31 0560 saying thi 
t accepting it there was a reason. Hardy 


ut the money back in his pocket and later returned 


to the agents (218). 


Hardy was again 


— 


Special Force office (218), again was wired and again 


to the Woodward to talk to Douglass (219) alone 


Douglass told him that he was giving hin 


Monday. Hardy said thanks and also 


Douglass" and placed it in 


Douglass 


"10" (221) as the tape of that conv 


admissibility (228). 


b Y 7h > ۰ 93 € E - ۲ As 

On t ight of Februar 2, 1975 Hardy di 
not go to the Halfway House but spent i+ with his girl- 
friend in Brooklyn. On Februar 13, 1975 (224) Hardı 
was agaln ät the Special Force fice, again was wired 
and again went to the Woodward (225) and Mr. Douglass's 
office (226). 

Douglass told him that Twomey had been ut 
Sick and his replacement (253) had condı 1 a count an 
that Waray با‎ 3 ram un miceina nd } + Doual > د و‎ e 
Unat aray nad come up MISSING and that Douglass was 
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WaS no getting out of it (254). ir 
Douglass for speaking to Walsh about 


weekend pass and Hardy would not have to } 


Ve 


be back until 


here's $10.00" Mr. 


his pocket. Hardy then identified Ex} 


vr > " x 
rsation and 10-A 


Court overruled defendant's objection to the tape's 


ion. Douglass told 


3lst Street House 


t H» r + + rs | va! 
1 È iankec 

NOt rer = na 

n reportina 


Hardy as an escapee. Douglass Si he cou do 


anything more for him and Hardy t $50.00 out and 


said "Here's $50. 
"I'd rather 
it was up to him 
e money and put it in hi 


Exhibit "11" as this conversation 


that ۱ as receiving 
January 20th until Febru 


rent and 


never more 


you got to try to come in and sign in properly . 


Douglass said the boss was looking hard at Hardy and 


that Hardy had only two more weeks 8 that Hardy had 
y y y 


better work at it (266). Hardy thanked him 
smoothing things over wit! 1 and then a: 
take this $25.00", that en conversat 
Douglass, according tc ook the money 


hand and 


Exhibit 


was 

again given 

office (270) ۰ ad private cor 
ass told 


nd 


A 


Douglass 
1x 


iy identified 


conversatic 


SS-examination 
July 1963 he had been convicte 


'ssion of a 


1963 


also go 


1 - nr » + 
a KC JOperatead 


on two ‘vious occas 


10n had not been motivated by 


reduction in sentence (281), no promis 


hoping 


remembered 


informe 


parole 
ne was recelving, 


stated though, 


duty 
a lette 


role be shortened, 


1) 


+} 
ıcnroom 


1 M 


Stated 


(336, 


1e5e 


xerox copy Of the currency 
(357). 

The Government 
rested (358). 


Exhibit: 


iatched Exhib 


given to 


rested 


Defendant's motion to dismiss 


Government's case for failure of proof 


¡07 


able doubt was denied 


to dismiss Count 5 as 


with an exception (489 


(488) 


no 


t 


be 


Defendant's 


4 


proven 


Hardy on 


C357}. 


it "19", the 


the 27th 


The defense 
the 

beyond a reason- 
specific moti 


was also denied 


o 


n 


POINT I 


THE JUDGE COMMITTED ERROR IN NOT 
FOURTH COUNT OF THE INDICTMENT AS 
AFTER THE APPELLANT HAD ALREADY 

PROVEN BEYOND A REASONABLE DOUBT. 


THE ۳ ٩ 6 RRO' ۲ I A CONSTITUTE 
¿11:50 UV + ik Jı DIA + y \ eve LVUNDOLIL IL ULLI 


BRIBERY ACTED UNFAIRI DEPRIVE THE APPELLANT 
HIS ARGUMENT ON AL 
HE WAS ONLY GUILTY 0 


could a public of 
bribe a Situation 
issued a weekend p.ss, al hen received 
in the form of $25 


5383) 


accordi 


case some sort 


would have to be 


alleges that the defend: -ook in return 


4 1 


۰ 
> | 


allowing federal prisor nfined at the Woodwa 


he received the $25.00 and 
jay could 11S mon given 


0 3 


have 


that (1) it didn't matter which came first the weekend 
pass or the bribe so long as the bribe 

exchange for the pas and; (2) 

continuing course of conauct, a series 

tween the appellant and Hardy and so any given payment 
could be considered as payment for either something 


that was about to happen or had happened (374,375). 


not believe 


This was error. The Government's argument 
analysis is both wrong and dangerous. The first 
only serve to emasculate Le U.S.C: 263 
Statute in the way advanced 
the legal requirement 
prosecutor must show proof of a corrupt bar- 
all the prosecutor would need for a bribery 


proof that the c ۱ took something 


201 (c) becomes 
ba ote. AOL (g), “receiving an 


gratuity" b me anullity. That section States" 


n 


Whoever being a public official...otherwise than 


provided by law for the proper discharge of offici: 
receives.. .anyth 


or because of any official act performed 


26) 


or to be performed by him.” (Emphasis added), would 
make no sense. This section which would clearly seem 
to cover the situation in point, >. an Official act 
already perfrrmed for which a payment was made after 
the official action was taken and the element of a 


corrupt bargain is either absent or unprovable, 


United States v. Harary, 4! 1 20 ATT, 476, 


1972) becomes devo 


v. United States, 


seconi argument that the 
a continuing course conduct, strikes at he 
is in realty 
itself. The prosecutor constructs 


consisting of unproven separate crimes and buil 
E 


essential elements of the last crime depend on the 


prior crimes. The only problem was 
didn't convict 
Hardy's 
s action served only to highliy! che prosecu- 
tor's mistaken reasoning. Similar allegations might show 
prior disposition by the defendant to commit 
conclusively rejected them 


showed the corrupt baraain. 


Appellant's conviction of 


fourth count, must fall. The prosecutor never proved 


the corrupt bargain that was necessary to convict. 
Appellant's counsel's objection to the court's theory 


was noted (369). 


The c 2re should have di 
Of law and submitted instead 
< 201 

even if Du h ld find that the tri court 
was correc submi C he bribery count 
on the theory that there was a continuous course of 
conduct, the court had to, as a matter of law, dismiss 
the count after it became apparent that the jury had 


y 


3 
e) 


note that defendant's 
counsel fully expected under his view of the statute 
would charge an umiawful 


when he realized 


lawful gratuities 
on bribery in any ci } ie decided to sum up 
a manner to avoid any : charge 


Y 
a 


eigent (372,373). 


Th 


inerefore, the court's mistaken reasoning 


as to this count acted to put unlawful essure on 


counsel's whole summation and SO affected his argument 


as to all the other counts as well. Cou 
fect had to waive ne substantial argu 
Lass whose posi 
the goal of aiding the reintegration o 


back into the community, acted honestly 


allowing La Frosc 


his 


Counsel had a legitimate arq 
most Douglass could only be convicte: 
the money had no 


Jiscretion. 
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tamer 
tement 


ta 
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Inited States Go stei 502 F 2¢ 12 (3rd C 


United States enmot 4} 2 (8th Cir 


stating "In and 
te that the G 


sometime in January 1975 


technical 


here was the failur 


Greenbe 


Stated. Nor 


for a 1 21 particulars 


the Government 


Li A 6 


atement made by La 


$50.00. One may very 


the evidence that the Government actually 


to the Grand Jury on this count. So appellant 


PI 1 was 
placed in the position of having to deferd an unspecifi 


count of a multi-count indictment without th« hope of 
getting specific information as to the bas 


1C question = 


when did the criminal act occur. 


The Government generally is permitted lee 


45 permit wa 
in alleging the date of an offense and in this case 
availed itself of this rule and alleged a very broad ti 


eriod. Yet, as it turned out, the indictment not only 


misinformed about the month, it also misinformed about 


the year. 

The Government, though, can not Say that it 
didn't in fact, know the exact date of the allı 1 
>f ۴6۳5۵ prior to the trial. La Froscia was offered 


plea to a misdemeanor in return for his tes 
ne took it. Now there was no excuse for the Government' 


Ormation. The proper procedure was 


++ 
1 
+ 


v. United States, 369 U.S. 749 (1962), although her: 


informing the defendant before trial by the amendment of 

the bill of particulars might have been adequate, cf. 

United States v. DiZenzo, 500 F. 2d 263 (4th Cir. 1974), ۱ 
nowever, the Government never gave any notice at all and 


pr 


cause of this defective indictment coupled wit! tl 


Government's wilful failure to correct it the appellant 


o adeau 
idequately prepar 
1 are | ; 
nis 


(1963) 


